
893 

National Indian Gaming Commission, Interior § 517.8 

to be confidential commercial informa-
tion that is exempt from disclosure. 
Whenever possible, the submitter’s 
claim of confidentiality shall be sup-
ported by a statement or certification 
by an officer or authorized representa-
tive of the submitter. In the event a 
submitter fails to respond to the notice 
in the time specified, the submitter 
will be considered to have no objection 
to the disclosure of the information. 
Information provided by the submitter 
that is received after the disclosure de-
cision has been made will not be con-
sidered. Information provided by a sub-
mitter pursuant to this paragraph may 
itself be subject to disclosure under the 
FOIA. 

(d) Notice of intent to disclose. The 
FOIA Officer shall carefully consider a 
submitter’s objections and specific 
grounds for nondisclosure prior to de-
termining whether to disclose the in-
formation requested. Whenever the 
FOIA Officer determines that disclo-
sure is appropriate, the FOIA Officer 
shall, within a reasonable number of 
days prior to disclosure, provide the 
submitter with written notice of the 
intent to disclose which shall include a 
statement of the reasons for which the 
submitter’s objections were overruled, 
a description of the information to be 
disclosed, and a specific disclosure 
date. The FOIA Officer shall also notify 
the requester that the requested 
records will be made available. 

(e) Notice of lawsuit. If the requester 
files a lawsuit seeking to compel dis-
closure of confidential commercial in-
formation, the FOIA Officer shall 
promptly notify the submitter of this 
action. If a submitter files a lawsuit 
seeking to prevent disclosure of con-
fidential commercial information, the 
FOIA Officer shall notify the requester. 

(f) Exceptions to the notice requirements 
under this section. The notice require-
ments under paragraphs (a) and (b) of 
this section shall not apply if: 

(1) The FOIA Officer determines that 
the information should not be disclosed 
pursuant to Exemption 4 and/or any 
other exemption of the FOIA; 

(2) The information lawfully has been 
published or officially made available 
to the public; 

(3) Disclosure of the information is 
required by law (other than the FOIA); 

(4) The information requested is not 
designated by the submitter as exempt 
from disclosure in accordance with this 
part, when the submitter had the op-
portunity to do so at the time of sub-
mission of the information or within a 
reasonable time thereafter, unless the 
agency has substantial reason to be-
lieve that disclosure of the information 
would result in competitive harm; or 

(5) The designation made by the sub-
mitter in accordance with this part ap-
pears obviously frivolous. When the 
FOIA Officer determines that a sub-
mitter was frivolous in designating in-
formation as confidential, the FOIA Of-
ficer must provide the submitter with 
written notice of any final administra-
tive disclosure determination within a 
reasonable number of days prior to the 
specified disclosure date, but no oppor-
tunity to object to disclosure will be 
offered. 

§ 517.8 Appeals. 
(a) Right of appeal. The requester has 

the right to appeal to the FOIA Ap-
peals Officer any adverse determina-
tion. 

(b) Notice of appeal—(1) Time for ap-
peal. An appeal must be received no 
later than thirty (30) working days 
after notification of denial of access or 
after the time limit for response by the 
FOIA Officer has expired. Prior to sub-
mitting an appeal any outstanding fees 
associated with FOIA requests must be 
paid in full. 

(2) Form of appeal. An appeal shall be 
initiated by filing a written notice of 
appeal. The notice shall be accom-
panied by copies of the original request 
and initial denial. To expedite the ap-
pellate process and give the requester 
an opportunity to present his/her argu-
ments, the notice should contain a 
brief statement of the reasons why the 
requester believes the initial denial to 
have been in error. The appeal shall be 
addressed to the National Indian Gam-
ing Commission, Attn: FOIA Appeals 
Officer, 1441 L Street, NW., Suite 9100, 
Washington, DC 20005. 

(c) Final agency determinations. The 
FOIA Appeals Officer shall issue a final 
written determination, stating the 
basis for its decision, within twenty 
(20) working days after receipt of a no-
tice of appeal. If the determination is 
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to provide access to the requested 
records, the FOIA Officer shall make 
those records immediately available to 
the requester. If the determination up-
holds the denial of access to the re-
quested records, the FOIA Appeals Offi-
cer shall notify the requester of the de-
termination and his/her right to obtain 
judicial review in the appropriate Fed-
eral district court. 

§ 517.9 Fees. 

(a) In general. Fees pursuant to the 
FOIA shall be assessed according to the 
schedule contained in paragraph (b) of 
this section for services rendered by 
the Commission in response to requests 
for records under this part. All fees 
shall be charged to the requester, ex-
cept where the charging of fees is lim-
ited under paragraph (d) of this section 
or where a waiver or reduction of fees 
is granted under paragraph (c) of this 
section. Payment of fees should be by 
check or money order made payable to 
the Treasury of the United States. 

(b) Charges for responding to FOIA re-
quests. The following fees shall be as-
sessed in responding to requests for 
records submitted under this part, un-
less a waiver or reduction of fees has 
been granted pursuant to paragraph (c) 
of this section: 

(1) Copies. The FOIA Officer shall 
charge $0.15 per page for copies of docu-
ments up to 81⁄2 x 14. For copies pre-
pared by computer, the FOIA Officer 
will charge actual costs of production 
of the computer printouts, including 
operator time. For other methods of re-
production, the FOIA Officer shall 
charge the actual costs of producing 
the documents. 

(2) Searches. (i) Manual searches. 
Whenever feasible, the FOIA Officer 
will charge at the salary rate (basic 
pay plus a percent for benefits) of the 
employee or employees performing the 
search. However, where a homogenous 
class of personnel is used exclusively in 
a search (e.g. all administrative/cler-
ical or all professional/executive), the 
FOIA Officer shall charge $4.45 per 
quarter hour for clerical time and $7.75 
per quarter hour for professional time. 
Charges for search time less than a full 
hour will be in increments of quarter 
hours. 

(ii) Computer searches. The FOIA Offi-
cer will charge the actual direct costs 
of conducting computer searches. 
These direct costs shall include the 
cost of operating the central processing 
unit for that portion of operating time 
that is directly attributable to search-
ing for requested records, as well as the 
costs of operator/programmer salary 
apportionable to the search. The Com-
mission is not required to alter or de-
velop programming to conduct 
searches. 

(3) Review fees. Review fees shall be 
assessed only with respect to those re-
questers who seek records for a com-
mercial use under paragraph (d)(1) of 
this section. Review fees shall be as-
sessed at the same rates as those listed 
under paragraph (b)(2)(i) of this sec-
tion. Review fees shall be assessed only 
for the initial record review, for exam-
ple, review undertaken when the FOIA 
Officer analyzes the applicability of a 
particular exemption to a particular 
record or portion thereof at the initial 
request level. No charge shall be as-
sessed at the administrative appeal 
level of an exemption already applied. 

(c) Statutory waiver. Documents shall 
be furnished without charge or at a 
charge below that listed in paragraph 
(b) of this section where it is deter-
mined, based upon information pro-
vided by a requester or otherwise made 
known to the FOIA Officer, that disclo-
sure of the requested information is in 
the public interest. Disclosure is in the 
public interest if it is likely to con-
tribute significantly to public under-
standing of government operations and 
is not primarily for commercial pur-
poses. Requests for a waiver or reduc-
tion of fees shall be considered on a 
case by case basis. In order to deter-
mine whether the fee waiver require-
ment is met, the FOIA Officer shall 
consider the following six factors: 

(1) The subject of the request. Wheth-
er the subject of the requested records 
concerns the operations or activities of 
the government; 

(2) The informative value of the in-
formation to be disclosed. Whether the 
disclosure is likely to contribute to an 
understanding of government oper-
ations or activities; 

(3) The contribution to an under-
standing of the subject by the general 
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